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Re: Unconstitutional proposals to allow chaplains in public schools
Dear Superintendent and School Board Members:

The Texas Legislature recently enacted Senate Bill No. 763, which purports to allow
public-school districts and charter schools to employ, or accept as volunteers, chaplains who will
“provide support, services, and programs for students.”! Specifically, the law requires every school
board in Texas to vote by March 1, 2024, on whether to adopt a policy that would authorize
individual schools to have chaplains.? But hiring or otherwise allowing chaplains in public schools
would amount to state-sponsored religion and lead to religious proselytization and coercion of
students, as well as other violations of the U.S. and Texas Constitutions. We thus urge you to vote
against adopting a chaplaincy policy and to decline to hire or accept chaplains in your schools. We
will closely monitor the implementation of the chaplaincy legislation across Texas and will take
any action that is necessary and appropriate to protect the rights of Texas children and their parents,
who practice a wide array of faiths or none at all.

There are “heightened concerns with protecting freedom of conscience from subtle
coercive pressure in the elementary and secondary public schools.” Thus, in the public-school
context, the U.S. Supreme Court “has been particularly vigilant in monitoring compliance with the
Establishment Clause” of the First Amendment to the U.S. Constitution.* To that end, the Court
has repeatedly recognized that public schools “may not coerce anyone to support or participate in
religion or its exercise.” Just last year, in Kennedy v. Bremerton School District, the Court
reaffirmed this fundamental Establishment Clause principle.®

The primary role of chaplains is to provide pastoral or religious counseling to people in
spiritual need. Allowing them to assume official positions—whether paid or voluntary—in public
schools will create an environment ripe for religious coercion and indoctrination of students. This
is especially true under S.B. No. 763 because the law provides that school chaplains are “not
required to be certified by the State Board for Educator Certification.”” They are, therefore, not
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likely to have the training and experience necessary to ensure that they adhere to public schools’
educational mandates and avoid veering into impermissible religious counseling and other
promotion of religion. Indeed, providing religious guidance to students appears to be the ultimate
objective of S.B. No. 763. The legislation’s sponsor, Senator Mayes Middleton, proclaimed in
committee that chaplains “represent God in our government” institutions.® In school districts that
adopt chaplaincy policies, many students will be vulnerable to religious indoctrination. For
example, students may feel pressure to submit to religious proselytizing by chaplains or to join
them in prayer. This is precisely the kind of coercion that the Establishment Clause forbids.

Moreover, the Establishment Clause also prohibits public schools from favoring one
religion over another or favoring religion over nonreligion.” It was adopted to prevent the
government from “placing its official stamp of approval upon one particular kind” of religious
practice,!” to bar “a fusion of governmental and religious functions,”!! and to ensure
“governmental neutrality between religion and religion, and between religion and nonreligion.”!?
In fact, James Madison, the architect of the First Amendment, famously condemned government
support for teachers of religion.!> The Texas Constitution is equally robust in its guarantee of
religious neutrality, proclaiming that “[n]o human authority ought, in any case whatever, to control
or interfere with the rights of conscience in matters of religion, and no preference shall ever be
given by law to any religious society or mode of worship.”!#

Chaplains are generally affiliated with specific religious denominations and traditions. In
deciding which chaplains to hire or accept as volunteers, schools will inherently give preference
to particular denominations, violating the “clearest command” of the Establishment Clause: “[O]ne
religious denomination cannot be officially preferred over another.”'> Schools that do so and
decline to accept chaplains of minority religions, even controversial ones, will place themselves at
greater risk of liability. Furthermore, because the legislation exempts chaplains from certification
requirements that apply to school counselors, teachers, and other educational professionals, hiring
or accepting chaplains on these unequal terms would result in a preference for religion over
nonreligion.
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Pursuant to the Establishment Clause’s anti-coercion and neutrality principles, courts have
repeatedly ruled that it is unconstitutional for public schools to invite religious leaders onto campus
to engage in religious activities, such as prayer and religious counseling, with students.!® Indeed,
the Supreme Court has issued a “long line of cases carving out of the Establishment Clause what
essentially amounts to a per se rule prohibiting public-school[ ] . . . -initiated religious expression
or indoctrination.”'” And a Texas federal court previously struck down a school-district program
that allowed volunteer clergy into schools to counsel and mentor students.!® These cases make
clear that permitting volunteers to act as chaplains and proselytize students in public schools—Iet
alone employing them—would violate the First Amendment.

To be sure, some courts have upheld the constitutionality of government-provided
chaplains in very limited settings. Generally, the government may provide chaplains only where
they are needed to accommodate the religious-exercise rights of people who would otherwise lack
the capacity to access religious services—specifically, for those in prison, confined to a public
hospital, or serving in the military.!® No such justification exists here. Public-school students have
unfettered access to religious services in their communities and through their families. They do
not need chaplains, selected and imposed by the government, to practice their faith.?

Families and students in Texas practice a wide variety of faiths, and many are nonreligious.
All should feel welcome in public schools. Freedom of religion means that parents and faith
communities—not government officials—have the right to direct their children’s religious
education and development. We therefore urge you to reject any proposed policy that would allow
chaplains in your schools.
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Thank you for your consideration of this letter. Please do not hesitate to contact us if you

would like to discuss this matter further.
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